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AHjaaTna

Conrsl xbutnapel Kasakctan PecmyOnikacslHIa MeHaToOp KbI3METTEPiHE IETEH CYPAaHBIC OCHII KeJei.
ABTOpAapbIH MIKIpiHIIE, MeAWAlUsSHBI Jayjlap MEH KaKTBIFBICTapJbl LICHIYIiH COT TOPTIOIHEH THIC 9ici
peTiHae eHridy y3apThurysl MyMKiH. CoHmsikTan onap Kasakcran PecmyOnukacst YKoraprel COTBIHBIH KeHOip
a3aMaTThIK icTep OOMBIHIIA MIHACTTI MEIHANMAHBI KaMTaMachl3 €Ty JKOHIHJEr MUIOTTHIK >KOOAChl KAKCHI
HOoTWXKe OepeTiHiHe ceHell. Meauanus jaHa KYKBIKTBIK MOJCHHUET IEH MEHTAIUTETTI KaJbIITacThIpabl.
CoOHZIBIKTaH, Ka3aKCTaHABIK KOFaM JKaHa KYKBIKTBIK MOJICHHETTI KaJIbIIITACTHIPY KOJIBIHAA

Tyiiingi ce3mep: Memuanus (ISAAAIIBIK), ACIAAN, MSITAIIBIK TapanTapbl, ICIAANABIK MPUHIUITEPI,
JENIANABIK MEKeMeci, KeTiCIIeYIIUTIK ITeH AayIapIpl PeTTey, MOKOYPIIl IeNIaniblK, TaTyIacy paciMi, Haymapsl
Oanama Iielry, COTTaH ThIC AayJapbl (KaKTBIFBICTAPIbI) pETTeY, NeNNANIbIK alMaFbL.

AHHOTALUA

B nocnennue roast B Pecriy6nuke Kazaxcran pacter cripoc Ha okazaHHe yCJIyr MeanaTopos. I1o MEHeHHIO
aBTOPOB, BHEJIPEHUE MEHAIlK KaK BHECYJIEOHOTr0 Croco0a paspeleHns: CopoB U KOH(DJIMKTOB MOXKET 3aHATh
MHOTO BpeMeHH. IloaToMy OHHM cUHMTalOT, YTO NWIOTHBIN mMpoekT BepxoBHoro cyma PK o 3akpemenun
00s3aTeNbHOM MEAMAIlM 0 HEKOTOPBIM TPaXKAAaHCKUM JelaM JaeT XOpOIIWe pe3ylbTaThl. Meauarus
(opMupyeT HOBYIO IIPaBOBYIO KyJIbTypy M MeHTanuTeT. [loaToMy Ka3axcTaHckoe OOIIECTBO Ha MYTH
(hopMupoBaHHS HOBOH ITPaBOBOH KYJIBTYPHI.

KiroueBble cioBa: menuanys (IOCPETHHYECTBO), MOCPEAHUK, CTOPOHBI MOCPEAHUYECTBA, HMPUHIIMITBI
MOCPEIHUYECTBA, MOCPEIHIYECKOE YUPEKACHHE, ypPEeTYJIMPOBAaHHE CIOPOB M KOH(IMKTOB, NMPHHYAWTEIHHOE
MOCPEIHUYECTBO,  NpOIEAypa INPUMHPEHUs, albTEPHATHBHOE  pa3pelleHne CIOpoB, BHeECYIeOHOE
yperyiupoBaHie CIOpPOB (KOH(IUKTOB), 00JACTH ITOCPEIHUICCTBA.

Annotation

In recent years demand for rendering services of mediators grows in the Republic of Kazakhstan.
According to authors, mediation introduction as extrajudicial way of settlement of disputes and conflicts can be
long. Therefore they consider that the pilot project of the Supreme Court of RK about fixing of obligatory
mediation on some civil cases yields good results. Mediation forms new legal culture and mentality. Therefore
the Kazakhstan society is gradually reconstructed.

Key words: mediation, mediator, sides (parties) of mediation, mediation principles, mediation institution,
settlement of disputes and conflicts, compulsory mediation, conciliation procedure, alternative dispute resolution
(disputes), out — of — court settlement of disputes (conflicts), areas of mediation.

Introduction
On January 28, 2011, the Law of the Republic of Kazakhstan «About Mediation» was
adopted, which gave rise to the development of the Institute of Mediation in Kazakhstan. The
law defines the purpose, tasks and principles of mediation, the functions and powers of the
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organization of mediators, the legal status of mediators, and others. The analysis of the use of
compulsory mediation in Kazakhstan and foreign countries helps to study the legislation and
experience of each country in the field of mediation, as well as to highlight the general and
specific nature of mandatory mediation at the international level [1].

We are currently watching how the institution of mediation was widely introduced into
the legal system of the state, namely the system of protection of the rights and legitimate
interests of individuals and legal entities. Demand from the civilian population and
entrepreneurs on narrowly qualified mediators, which are centralized in a particular industry
and have extensive experience in conducting mediation procedures, is increasing. The
topicality of the introduction of mediation is indicated by the new pilot project of the Supreme
Court of the Republic of Kazakhstan in 2017. By the order of the Chairman of the Supreme
Court of the Republic of Kazakhstan K.Mamy from January 26, 2017 «About Approval of the
Provision on the Implementation of a Pilot Project on the Implementation of the Pre — Trial
Resolution of Disputes (Conflicts) on Certain Categories of Disputes in the Procedure of
Mediation» initially provided for compulsory mediation for 8 types of civil cases. At present
five other types of disputes and conflicts have been introduced into this order, and the term of
the pilot project has been extended until December 31, 2018 [2].

The purpose of the pilot project is to introduce into the civil judicial proceedings of the
pre — trial settlement of certain categories of disputes (conflicts) in the procedure of
mediation.

The objectives of the pilot project are:

1)  expansion of the scope of conciliation procedures;

2)  minimization of court expenses of citizens;

3) identification of the interest of the population in the extrajudicial settlement of a
dispute (conflict) [3, p. 57].

Mediation is required for 13 categories of disputes (conflicts):

- in the interests of the child (on determining the place of residence of the child,
determining the procedure for communication between the parent and the child, the removal
of the child from other persons, the collection of alimony for the maintenance of adult
children studying in the system of general secondary, technical and vocational, post —
secondary education, higher education system education in full — time education under the age
of 21);

- labor, for which no obligatory pre — trial appeal to the conciliation commission is
not provided in accordance with clause 1 of Article 159 of the Labor Code of the Republic of
Kazakhstan;

- hereditary;

- emerging between neighbors on the definition of the boundaries of the land, the
submerge
of flats;

- about eviction, on condominium management issues;

— about the dissolution of the marriage and the division of property;
- under loan agreements;

- insurance;

- on the right to own property;

— on contracts of delivery, lease, purchase — sale, transportation;

- protection of consumer rights;

— on corporate disputes;

- related to the provision of medical services.
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Participants in the pilot project are specialized inter — district courts for juvenile
delinquency; district courts and courts equal to them, dealing with civil cases; specialized
inter — district economic courts and mediators.

Let's consider the statistics of the North — Kazakhstan regional court. See Table 1 [4].

Table 1 Form of statistical reporting on the implementation of the pilot project of the Supreme
Court for the introduction of pre — trial settlement of disputes (conflicts) for certain categories
of disputes in the procedure of mediation. Information as of September 28, 2017

With the use
Ne Category of affairs of
compulsory
mediation
1 | in the interests of the child of them:
determining the child's place of residence 3
on determining the order of communication between the parent 1
and the child,
about the removal of a child from other persons —
on collecting alimony for the maintenance of adult children 2

studying in the system of general secondary, technical and
vocational, after secondary education, in the system of higher
education in full — time form of education under the age of 21 (on
the collection of alimony for the duration of training)

2 | Labor disputes (which do not provide for mandatory pre — trial 16
application to the conciliation commission in accordance with
clause 1 of Article 159 of the Labor Code of the Republic of
Kazakhstan)

3 | Hereditary 2
4 | arising between neighbors on the definition of the boundaries of -
the land, the submerge of flats (on the disputed ownership of a lot)

5 | about eviction, on condominium management issues 5
6 | about dissolution of marriage and division of property 124
7 | Disputes on loan agreements 49
8 | Insurance disputes 1
9 | On the right to own property 9
10 | Under contracts of delivery, lease, purchase and sale, 3
transportation
11 | On consumer protection —
12 | For corporate disputes -
13 | Associated with the provision of medical services —
Total: 215

The given table shows that the largest number of resolved disputes and conflicts through
judicial mediation follows from the question of the dissolution of marriage and the division of
property — 124, which makes 58 % of all categories of cases, i.e. the majority. Further,
according to statistics there are disputes under loan agreements — 49, which is 23 %, as well as
in the third position labor disputes 16, which is 7 %, the remaining categories are 12 %.
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During the study of the question of the use of compulsory mediation in Kazakhstan and
foreign countries, we have become convinced that the demand for compulsory mediation in
civil disputes and conflicts is growing. Let's consider the question of the use of compulsory
mediation on the example of Europe and the United States. For example, the Republic of
Bulgaria.

On 17 December 2004, a mediation law was adopted in Bulgaria, in which mediators
can participate in the settlement of civil, commercial, administrative, family disputes, disputes
related to consumer rights, and other disputes between physical and / or legal entities [5].

As to the court, in accordance with Art. 11 of the Mediation Act the court has a general
right, at its discretion, to invite parties to seek mediation to resolve their dispute.

In addition, Art. 140 (3) and 374 (2) of the Civil Procedure Code establish the right of
the court during civil or commercial proceedings to direct the parties to mediation in
determining the time of the first public hearing. The parties may independently apply to
mediation, or may be directed at mediation also at any stage of the trial. At the time of
mediation, the trial is suspended (Article 229 (1) of the Civil Procedure Code. In accordance
with Article 321 (2), (3) and (5) of the Civil Code of Civil Procedure, Article 49 (2) of the
Family Code, in the event of a divorce trial the court is obligated to send the parties mediation
or other procedure for the voluntary settlement of the dispute. If the parties agree to
mediation, the trial is suspended only on the basis of a petition of the parties (Article 229 (1)
of the Civil Procedure Code), and if in the absence of a party within six months the renewal of
the proceedings, the proceedings are terminated (231 (1) Civil Procedure Code). In the case of
a mediation agreement, depending on its content, the consideration of the case may be
terminated by the court, or by mutual agreement of the parties is continued.

For example, in Italy, as of March 21, 2011, compulsory mediation applies to all
disputes of real rights (distance between buildings, servitude, etc.); property section;
inheritance; marriage contracts; lease agreements; Gratuitous Grant for Use (on the basis of a
notarized certificate); rental of enterprises; Compensation for harm in connection with the
responsibility of health workers and institutions and defamation in the press or other media;
insurance contracts, banking and financial contracts. Disputes arising from condominiums and
compensation for damage from road and water communications are also attributed to this
group since March 20, 2012. A party intending to sue is obliged to make an attempt at
reconciliation. Together with the statement of claim, the judge must submit a document (a
form signed by the mediator), confirming the attempt to conduct the mediation. Even if the
dispute falls under the requirement of compulsory mediation, one can always turn to the judge
so that he takes urgent security measures. In general, in Italy, the procedure for mediation
exists in two forms: voluntary (the parties have the right to decide on a mediation procedure
on their own in any civil or commercial dispute) and compulsory [6].

The mediation procedure in France is currently voluntary. However, a mandatory pre —
trial procedure for certain categories of disputes provides for a conciliation procedure: for the
settlement of disputes relating to the divorce of spouses, as well as cases considered by the
councils for the settlement of labor disputes and tribunals for agricultural leases. Special rules
relating to family law (Sections 255 and 373 (2) — (10) of the Civil Code — Parental rights and
divorce, respectively) also establishes the right of the judge to obligatorily send the parties to
the family mediator who, for free, explains to the parties the purpose and the essence of the
procedure of mediation. In the event that the parties provided for a mediation clause in the
contract, it is mandatory, and before the execution of the case, the case can not be considered
by the court. This applies even to those cases where, in the opinion of the parties, the conduct
of mediation will be ineffective. If, in a mediation clause, the parties did not specify the
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applicable rules and provider of mediation services, the court independently determines such
provider (in this case the rules of procedure established by the provider are applied) [7].

For example, in Germany, since the 1980 s, pre — trial and extrajudicial methods of
resolving legal conflicts have been introduced. Since 1988, mediation has been actively used
in the Small Family Judicial Council at the Evangelist Academy of Arnoldschain, and in
1991, the first congress on mediation took place in Bonn. The norms for mediation are
contained in the Introductory Law to the German Civil Procedure Code. The reform of the
civil law of 2001 stipulates that in the case of small claims, conflicts with neighbors and
accusations of defamation, a mandatory stage of pre — trial settlement is required. Mediation
and conciliation procedures are included in German civil law and are based on voluntary
participation. In Germany, mediators work directly at courts, significantly reducing the
number of potential litigation. Today, mediation is integrated into German courts not only in
family matters, but also in courts of general jurisdiction, administrative courts, etc. In most
German law schools, a regular course of mediation has been introduced. That is, everyone
who is issued from the Faculty of Law, passes the course of mediation [8].

And now let us consider the United States. Since 2005, the United States has a unified
law on mediation, which in fact represents a codified document that combines a large number
of legal acts. The peculiarity of mediation in the United States was the obligatory nature of its
application in a number of cases. For example, at a legislative level in several states (in
particular, California) it has been established that courts are considering divorce cases only
after an attempt has been made to resolve a dispute involving a mediator. Although mediation
is by nature a voluntary procedure, in some cases it has become a semi — mandatory or
compulsory procedure. Obligations to pass mediation in some states are established by law
(for example, disputes in connection with medical negligence, insurance, family and property
disputes, warranty issues under contracts for the sale of goods), in others — it may be ordered
by a judge, depending on the individual characteristics of the dispute, from the rules of a
specific court mediation program. That is, the answers to questions about whether mediation
is mandatory in the event of a dispute and whether mediation is a condition for the
consideration of a case by a court depends on many factors at once:

—  from the contract of the parties, if any, and from the presence of a mediation
clause;

—  from legislation: federal and specific state;

—  from a specific court authorized to consider the dispute, including from the
program on alternative dispute resolution in this court.

There may be programs of both compulsory and voluntary mediation in different areas
within one state of New York: it depends on the particular program in court. In Texas, the
right of a court to oblige parties to participate in mediation is established by Art. 154.001,
154.021, 154.022 Code of Civil Procedure and Remedies [9].

Methods of research. The result of the study

At the core of this article there are the methods of legal analysis, formally logical and
system. In the course of the study, the authors, based on the experience of using mediation in
foreign countries, have focused on the use of mediation in civil disputes and conflicts.

Conclusion

Thus, since the adoption of the Law of the Republic of Kazakhstan «About Mediationy
it took 7 years. Some experience has been accumulated, which indicates that mediation is
enshrined in the legal system of Kazakhstan. Due to the introduction of compulsory
mediation, the percentage of extrajudicial settlement of disputes and conflicts is gradually
increasing. In the West, people are turning to professional mediators willingly. For example,
in England this is 87 % of the conflicting, in the USA — 90 %, in Kazakhstan this indicator is
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still at 0.03 % in 2014 to about 10 % in 2018. Mediation is beneficial and the judicial system
itself, because it significantly reduces the burden on judges and the timing of cases, reduces
the negative emotional burden on the parties.
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AHjarna
Byn makamama «xemri — KOH» TYCIHITI TaJNKBUIAHBIN, XAIBIKTHIH KOIli — KOH TYPJEpiHIH XKIKTemyi
keHeltinmai. ConpiMer Oipre, Kazakcran PecrmyOnmkachiHBIH eHOEK pecypCTapbIHBIH KOIli — KOHBIHA BIKIIAT
eTeTiH (akTopiapra 6acThl Hazap aynapslaasl. Jlemorpadusuibik hakTopiaapra ToH Oeiriiep ambuFaH.
Tyiinai ce3aep: ko — KOH, geMorpadusibik pakTopiap.

AHHOTaNUA
B craTtbe packpbhITO MOHATHE «MUTPAIHS», IPOJICTABICHA KIAaCCH()UKAIIUS BHOB MUTPALUU HACCIICHHUS.
IIpu 3TOM OCHOBHOI#1 aKIEHT ClIeNaH Ha (PaKTOPHI OKAa3BIBAIOIINE BIUSHIE HA MUTPALUIO TPYIOBBIX PECYPCOB C
Pecrryonmke Kazaxcran. PacckpbITHI IpH3HAKY XapaKTepHbIE eMorpaduaeckuM GakTopam.
Karwuesble c1oBa: Murpanus, remorpadudeckue GpakTopel.



